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STATEMENT OF THE | SSUE

At issue in this proceeding is whether Sophia Bal andra, a
m nor, qualifies for coverage under the Florida Birth-Rel ated
Neur ol ogi cal I njury Conpensation Pl an.

PRELI M NARY STATEMENT

On Decenber 24, 2001, Mario Balandra and Rosemary Bal andra,
as parents and natural guardi ans of Sophia Bal andra (Sophia), a
mnor, filed a petition (clain) with the Division of
Adm ni strative Hearings (DOAH) for conpensation under the Florida
Birt h-Rel ated Neurol ogical Injury Conpensation Plan (Pl an).

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
Decenber 24, 2001. N CA reviewed the claim and on April 1,
2002, gave notice that it had "determ ned that such claimis not
a 'birth-related neurological injury" within the nmeaning of
Section 766.302(2), Florida Statutes,” and requested that "an
order [be entered] setting a hearing in this cause on the issue
of . . . conpensability.” Such a hearing was duly-noticed for,
and hel d on, August 26, 2002.

At hearing, the parties stipulated to the factual matters
set forth in paragraphs 1, 2, and 4 of the Findings of Fact.
Rosemary Bal andra testified on behalf of Petitioners, and
Petitioners' Exhibits 1A and 1B (the nedical records, two

volunes, filed with DOAH on Decenber 24, 2001), as well as



Petitioners' Exhibit 2 (a report of neurol ogi cal eval uation by
M chael Duchowny, M D., dated March 19, 2002), were received into
evi dence. Respondent called no w tnesses; however, Respondent's
Exhibit 1 (the deposition of Donald Wllis, MD., filed with DOAH
on July 31, 2002) was received into evidence.

The transcript of hearing was filed on Septenber 9, 2002,
and the parties were accorded 10 days fromthat date to file
proposed final orders. Respondent elected to file such a
proposal, and it has been dul y-consi dered.

FI NDI NGS OF FACT

Prelimnary findings

1. Petitioners, Mario Bal andra and Rosemary Bal andra, are
the parents and natural guardi ans of Sophia Bal andra. Sophia was
born a live infant on January 2, 1997, at Sarasota Menori al
Hospital, a hospital |located in Sarasota, Florida, and her birth
wei ght exceeded 2, 500 grans.

2. The physician providing obstetrical services at Sophia's
birth was M chael S. Finazzo, MD., who, at all tines material
hereto, was a "participating physician" in the Florida Birth-

Rel ated Neurol ogi cal Injury Conpensation Plan, as defined by
Section 766.302(7), Florida Statutes.

Coverage under the Pl an

3. Pertinent to this case, coverage is afforded by the Pl an

for infants who suffer a "birth-related neurological injury,”



defined as an "injury to the brain . . . caused by oxygen
deprivation . . . occurring in the course of |abor, delivery, or
resuscitation in the i medi ate post-delivery period in a
hospital, which renders the infant permanently and substantially
mentally and physically inpaired.” Sections 766.302(2) and
766.309(1) (a), Florida Statutes.

4. Here, it is undisputed, and the parties have so
stipul ated, that Sophia suffered an injury to the brain, caused
by oxygen deprivation, which rendered her permanently and
substantially nentally and physically inpaired. Consequently,
with regard to the issue of conpensability, the only issue that
remai ns for resolution is whether the proof supports the
conclusion that, nore likely than not, Sophia's brain injury
occurred in the course of |abor, delivery, or resuscitation in
the i mredi ate post-delivery period, as required for coverage
under the Pl an.

Ms. Balandra's antepartum course and Sophia's birth

5. Ms. Balandra's antepartum cour se was wi t hout
significant conplication until January 2, 1997, when, with the
fetus at approxi mately 38 weeks gestation (estimted date of
delivery January 17, 1997), she presented to her obstetrician's
of fi ce conplaining of decreased fetal nmovenment.! At the tine,
auscul tation revealed a low fetal heart rate (in the 90-beat per

m nute range), and it was thought that Ms. Bal andra nmay have "a



fetus with a heart block or . . . [that] decel eration was
occurring.” Gven the circunstances, Ms. Balandra was referred
to Sarasota Menorial Hospital for further nonitoring and
assessnent.

6. Ms. Balandra was admtted to Sarasota Menorial Hospital
at or about 4:56 p.m, January 2, 1997. At the tine, external
fetal nonitoring revealed a fetal heart tone of 140-144 beats-
per-mnute, with mninumvariability. Biophysical profile,
conpleted at or about 5:24 p.m, was nonreassuring, at 4/8, with
2 points deducted for lack of fetal novenent and 2 points
deducted for |ack of fetal tone.

7. At 5:40 p.m, fetal heart tone was noted as 150-160
beats per mnute (a mld fetal tachycardia). Shortly thereafter,
Dr. Finazzo was apprised of Ms. Balandra's status, and he
ordered that she be prepared for cesarean section. At the tine,
Ms. Bal andra was not in |abor, and she would not thereafter be
in |labor at anytinme prior to Sophia's delivery. Dr. Finazzo's
assessnent and plan were, as follows:

ON REVI EW THE ASSESSMENT WAS THAT THE PATI ENT
HAD AN | NTRAUTERI NE PREGNANCY AT 38 WEEKS
GESTATI ON W TH A PREVI QUS CESAREAN SECTI ON
AND THE PATI ENT DESI RED A REPEAT CESAREAN
SECTI ON. SHE HAS EXPRESSED DESI RE | N THE
PAST TO HAVE A BI LATERAL TUBAL LI GATI ON BUT

G VEN THE FACT THAT THERE | S POTENTI AL FETAL
HARM THE PATI ENT HAS OPTED TO G VE ME THE
AUTHORI TY TO DECI DE WHETHER OR NOT TO PROCEED

W TH TUBAL LI GATI ON OR NOT' AS SHE CLAI M5 THAT
| F I THOUGHT THE BABY WOULD NOT SUBSEQUENTLY



DO VELL, DO NOT DO THE TUBAL LIGATION. TH'S
WAS DI SCUSSED W TH THE PATI ENT, BOTH
PRECPERATI VELY AND | NTRACPERATI VELY. SHE HAD
BEEN EXPLAI NED THE ONE | N THREE HUNDRED

FAI LURE RATE OF THIS OPERATION, I TS

| RREVERSI BLE NATURE AND THAT REVERSI BLE
METHODS OF BI RTH CONTROL ARE AVAI LABLE. SHE
ACCEPTED ALL OF THFS AND LEFT TH S AUTHORI TY
UP TO ME BASED UPON HOW THE FETUS IS TO DO

PLAN:

W LL PROCEED W TH CESAREAN SECTI ON AND

PCOSSI BLE Bl LATERAL TUBAL LI GATI ON UNDER

SPI NAL ANESTHESI A. WLL GO AS SOON AS

PCOSSI BLE WHEN ANESTHESI A HAS PREPARED AND

W LL CONTI NUE CLOSE MONI TORI NG | N | MVEDI ATE

PREOPERATI VE PERI OD. I N ADDI TI ON, THE

PATI ENT HAD A CULTURE THAT WAS PCSI Tl VE FOR

GROUP B STREPTOCOCCUS ONE WEEK AGO AND SHE

W LL BE G VEN PROPHYLACTI C ANTI BI OTI C

AVPI Cl LLI N OR UNASYN BEFORE THI S PROCEDURE.

8. At 5:45 p.m, fetal heart tone was noted to decrease to
70 beats per mnute for 20 seconds, then increase to 90-110 beats
per mnute for 70 seconds, and then increase to 90-120 beats per
m nute for 30 seconds, followed by a return to baseline.
Thereafter, at 5:55 p.m, fetal heart tone was noted at 155-160
beats per mnute, with mninumto average variability, and
Ms. Bal andra's abdonen was prepared for surgery.
9. At 6:05 p.m, when Dr. Finazzo arrived at |abor and

delivery, fetal heart tone was noted as 158-164 beats per m nute,

with no further decelerations. Thereafter, at 6:10 p. m,

Ms. Bal andra was transported, via bed, to the operating room



10. According to the records, Ms. Balandra was in the
operating roomat 6:15 p.m, anesthesia started at 6:15 p.m,
surgery started at 6:42 p.m, and Sophia was delivered at
6:50 p.m Pertinent to this case, Dr. Finazzo' s operative notes
descri be Sophia's delivery, as foll ows:

.. . A LOWTRANSVERSE | NCI SI ON WAS MADE | NTO
THE UTERUS. TH' S WAS EXTENDED BI LATERALLY | N
ELLI PTI CAL FASHI ON USI NG THE TWO | NDEX

FI NGERS. A MODERATE AMOUNT OF MECONI UM FLUI D
WAS NOTED. A HAND WAS THEN PLACED | NTO THE
UTERI NE CAVI TY AND THE FETAL HEAD WAS FLEXED,
ELEVATED AND BROUGHT OUT THROUGH THE UTERI NE

I NCI SION.  THE NARES AND OROPHARYNX WERE

SUCTI ONED USI NG THE DELEE TO RETRI EVE ANY
POTENTI AL MECONI UM  AND THE REST OF THE

BABY' S BODY WAS DELI VERED ATRAUMATI CALLY.
AFTER I' T WAS DELI VERED, THE CORD WAS CLAMPED
TIMES TWO AND CUT, AND THE BABY WAS HANDED TO
THE WAI TI NG NEONATOLOG ST.

THE CORD WAS CLAMPED CLOSE TO THE FETAL

UMBI LI CUS AS THERE WAS A SEGVENT OF CORD THAT
APPEARED TO BE ABNORMAL, A THROMBOSI S OR
ANEURYSM OR BLEEDI NG | NTO THE CORD AT THI S
SITEE AT THS TIME, TH S EXTRA SEGVENT OF
CORD WAS | SOLATED, CLAVMPED AND SENT TO THE
PATHOLOQE ST. THE REST OF THE CORD WAS USED
TO COLLECT CORD BLOOD AND COLLECT CORD ABG

* * *

AFTER A SI NGLE FI GURE- OF- El GHT OF 0 MONOCRYL
WAS USED TO OBTAI N COVPLETE HEMOSTASI S, A
DECI SI ON WAS MADE NOT TO PRCCEED W TH

Bl LATERAL TUBAL LI GATION. TH' S WAS DONE I N
CONSULTATI ON W TH THE PATI ENT AS BEFCRE
SURGERY, THE PATI ENT HAD TOLD ME SHE ONLY
WANTED TUBAL LI GATION DONE | F | COULD BE SURE
THAT THE NEWBORN WAS DO NG VELL AND WOULD NOT
HAVE ANY LONG TERM PROBLEMS OR POTENTI AL FOR
NEONATAL DEATH. THE APGARS AT THAT TI ME WERE
5 [AT ONE M NUTE] AND 6 AT FI VE M NUTES.



THEREFORE, A DECI SI ON WAS MADE NOT TO PROCEED
W TH TUBAL LI GATI ON. THE PATI ENT AGREED W TH
TH'S AT THE TI ME OF SURCERY .

11. Sophia's course after she was handed to the waiting
neonat ol ogi st, John S. Gallagher, MD., and until 7:10 p.m, when
she was transferred to the neonatal intensive care unit (N CU)
for further observation and therapy, was detailed in
Dr. Gallagher's H story and Physical, as foll ows:

APGARS WERE 5, 6 AND 8 AT ONE, FI VE AND TEN
M NUTES RESPECTI VELY.[? AT DELI VERY, THERE
WAS SOME MODERATE MECONI UM NOTED AND THE BABY
WAS WELL DELEE SUCTI ONED AFTER DELI VERY OF
THE HEAD BY DR FI NAZZO .

THE BABY MADE A FEW GASPI NG EFFORTS AT THAT
PO NT BUT WAS FLOPPY AND SO THE CORDS VERE

VI SUALI ZED AND | PASSED A SUCTI ON CATHETER
PAST THE CORD. [I] OBTAIN ED] A SMALL AMOUNT
OF WATERY MECONI UM FLU D WHI CH QUI CKLY
CLEARED. [AT 6:51 P.M, THE BABY WAS G VEN
BLOMBY OXYGEN.] | THEN STI MULATED THE BABY
AND HAD GOOD HEART RATE BUT VI RTUALLY NO
RESPI RATORY EFFORT. FOR THAT REASON, SHE WAS
| NTUBATED WTH A 3.5 ENDOTRACHEAL TUBE. A
MECONI UM ASPI RATOR WAS USED AND NO MECONI UM
WAS OBTAI NED AT THAT PO NT. [AT 2 1/2

M NUTES(6:52.5 P.M)] WE AGAI N EXTUBATED THE
BABY, SUCTI ONI NG AS WVE W THDREW THE TUBE. WE
THEN CONTI NUED DRYI NG AND STI MJLATI NG THE
BABY BUT AGAI N SAW POCR RESPI RATORY EFFORT
AND COLOR AND [ AT 6:53 P.M, AND CONTI NUI NG
UNTIL 6:54 P.M] GAVE BAG AND MASK

VENTI LATI ON WH CH KEPT THE HEART RATE ABOVE
100 BUT FAI LED TO REI NSTI TUTE RESPI RATI ONS.
AT THI'S PO NT, |IT SEEMED THAT THE BABY HAD
SOVE SECONDARY APNEA AND SO [AT 6:54 P.M] WE
AGAI N | NTUBATED HER, THIS TIME WTH A 3.0
ENDOTRACHEAL TUBE AND RESUMED SUCTI ONI NG AND
BAGE NG SOVE MECONI UM WAS OBTAI NED W TH
DEEP SUCTI ONI NG THROUGH THE TUBE AT THI S

PO NT, AND IT DID CLEAR. WE USED A SVALL



AMOUNT OF SALI NE TO HELP ENSURE THAT THE
PROXI MAL Al RWAY WAS CLEAR AS WELL AND THI S

D D CLEAR READI LY. BREATH SOUNDS WERE EQUAL
AND GENERALLY CLEAR W TH GOOD CHEST MOVEMENT
W TH THE BAGE NG ON LOW PRESSURE, VH CH WAS
ALVWAYS KEPT I N THE TEENS TO LOW 20' S,

SUFFI CI ENT TO KEEP THE HEART RATE UP AND

| MPROVE THE COLOR. THE ENDOTRACHEAL TUBE WAS
KEPT AT ABOUT 8 CM AND AGAI N AS NOTED,
BREATH SOUNDS WERE EQUAL.

WE CONTI NUED THE BAGG NG AND PULMONARY

SUCTI ONI NG AND LAVAGE FOR THE NEXT SEVERAL
M NUTES AND THE BABY' S RESPI RATORY EFFORTS
GRADUALLY BECAME MORE CONSI STENT. BY ARCUND
THE SEVEN M NUTE MARK [6:57 P.M], THE BABY
WAS MAKI NG FAI RLY CONSI STENT RESPI RATORY
EFFORTS. BY AROUND 15 M NUTES OR SO [ 7: 05
P.M], WE HAD EXTUBATED AGAI N [ AND CEASED
BAGE NG, AS THE LUNGS SOUNDED CLEAR AND
THERE WAS NO FURTHER MECONI UM

* * *

THE BABY WAS BROUGHT TO THE SPECI AL CARE
NURSERY FOR FURTHER OBSERVATI ON AND THERAPY

| NCLUDI NG ANTI BI OTl1 CS d VEN THE GRCOUP- B STREP
Hl STORY.

PHYSI CAL EXAM NATI ON:

GENERAL DESCRI PTION:  THE BABY | S AN

APPROXI MVATELY TERM FEMALE W TH | MPROVED
RESPI RATORY EFFORT AND GOOD PERFUSI ON BUT
SATURATI ON DI PPI NG N THE LOWV 80" S ON ROOM
AR, AND SO BABY WAS PLACED | NTO HOOD OXYGEN
W TH | MPROVEMENT | N SATURATI ON TO THE UPPER
90' S.

HEAD, EYES, EARS, NOSE AND THROAT:
FONTANELLE | S SOFT.

CHEST: SYMVETRI CAL WTH EQUAL AND RATHER
CLEAR BREATH SOUNDS W TH FAI R GOOD EXCHANGE.

CARDI OVASCULAR:  THERE |'S NO MURMJUR. THE
PULSES AND PERFUSI ON ARE GOCD.



ABDOVEN:  SOFT. THE BABY'S TONE | MPROVED,
ALTHOUGH REFLEX | RRI TABI LI TY STI LL SOVEWHAT
DI M NI SHED.

WE WLL OBTAIN A CBC AND BLOOD CULTURE AND
START ANTI BI OTI CS AS NOTED. ALSO W LL OBTAIN
A CHEST RADI OGRAPH TO MONI TOR FOR ANY

ASPI RATI ON EFFECT. CHEM STRIP | S ALSO

PENDI NG

ADM SSI ON | MPRESSI ONS:

1) TERM FEMALE.

2) STATUS POST PERI NATAL STRESS, PERHAPS
RELATED TO GESTATI ONAL DI ABETES AND UMBI LI CAL
CORD HEMATOVA W TH LOW BI OPHYSI CAL PRCFI LE
AND CCRD PH.

3) APPARENT MECONI UM AT LEAST I N THE

PROXI MAL Al RWAYS, RULE OUT ASPI RATI ON.

4) RULE QUT SEPSI S.

12. At or about 7:50 p.m, follow ng her adm ssion to the
speci al care nursery, Sophia' s oxygen saturation |evels began to
fall and she was re-intubated. Dr. Gallagher's progress note
regardi ng the event read, as follows:

THE BABY, DESPI TE HAVI NG RELATI VELY CLEAR
LUNGS STARTED DROPPI NG HER OXYGEN SATURATI ON
AND HAD LOW BLOOD PRESSURES AND | S STARTED
NOW ON DOPAM NE AND HAD NEGATI VE

TRANSI LLUM NATI ON OF THE CHEST W TH STAT
CHEST X-RAY. WE HAVE RE- | NTUBATED THE BABY
AND THERE ARE SOVE COURSE BREATH SOUNDS BUT
WE HAVE NOT OBTAI NED ANY MORE MECONI UM AS
YET. OBVIOQUSLY, THE BABY IS AT SOVE RI SK FOR
ASPI RATI ON PNEUMONI TI' S AND PERHAPS, PULMONARY
HYPERTENSI ON AND W LL TRY TO MAI NTAI N THE
OXYGEN SATURATI ONS AS BEST WE CAN AND SEE
VWHAT M GHT BE CONTRI BUTI NG LOW BLOOD PRESSURE
AT TH'S PO NT. WE HAVE ALREADY STARTED
DOPAM NE AND W LL G VE VOLUME BOLUS AS NEEDED
AS WVELL.

10



13.

On January 3, 1997, the first postnatal day, Sophia

remai ned in serious condition. Dr. Gallagher's progress note

regardi ng her presentation that day read, as follows:

14.

when she was discharged to her parent's care.

THE PATI ENT HAS CONTI NUED TO HAVE SEVERE
METABCLI C ACI DOSI S OVERNI GHT. [ S] HE HAS THUS
FAR HAD NO URI NE QUTPUT. WE HAVE KEPT THE
FLU D SOMEVHAT RESTRI CTED I N TERMS OF THE

| NTRAVENOUS BECAUSE OF THE | NI TI AL FETAL
STRESS AND THE NEED FOR RESUSCI TATI VE
MEASURES, BUT, OF COURSE, WE HAVE G VEN SQOVE
BOLUSES OVERNI GHT OF BI CARB AND HAVE G VEN A
SALI NE BOLUS EARLI ER.

THE PULSE PRESSURES AND MEAN BLOOD PRESSURES
HAVE BEEN GOOD OVERNI GHT ON ABQUT EI GHT

M CROGRAMS OF DOPAM NE. THE PERFUSION I S

| MPROVED FROM EARLI ER THIS MORNING BUT IT IS
STILL AROUND THREE TO FOUR SECONDS.

* * *

THE I NI TI AL CBC HAD SHOWN MARKED ELEVATI ON OF
THE VWH TE COUNT AROUND 50, 000 W TH REPEAT
PENDI NG TODAY. | HAVE BEEN TOLD THAT

OVERNI GHT MOTHER HAD DEVELOPED FEVER AS VELL.

* * *

THE BABY IS SOVEWHAT MORE ACTI VE AND ALERT
THI'S MORNI NG DESPI TE THE ONGO NG ACI DOSI S,
AND THE PUPI LS APPEAR TO BE SOVEVHAT DI LATED
AND DO REACT. FONTANELLE IS SOFT, AND THE
BABY MOVES ALL EXTREM TI ES WHEN STI MULATED.

TH' 'S MOST LI KELY REPRESENTS OVERWHELM NG
SEPSI'S, AND THE OVERALL PROGNCSIS IS
UNCERTAIN AT THI' S PO NT .

Sophi a remai ned hospitalized until January 30, 1997,

11

Apart frommatters



previ ously discussed, Sophia's history was described in
Dr. Gall agher's discharge summary, as foll ows:

THERE WAS QUESTI ON OF SEI ZURE ACTIVITY
OBSERVED AND BABY WAS STARTED ON

PHENOBARBI TAL BY THE FI RST POSTNATAL DAY.
THERE WAS | MPROVI NG METABCOLI C ACI DOSI S BY DAY
TWO BUT STILL SOVE LABI LE OXYGENATI ON.

BY DAY THREE, THE BABY WAS WEANI NG SOVEVWHAT
ON H GH FREQUENCY VENTI LATOR, HAD Bl LATERAL
Al R BRONCHOGRAMS THOUGHT TO BE CONSI STENT
W TH El THER PNEUMONI TI S OR RESPI RATORY

DI STRESS SYNDROVE.

THE BABY ALSO DEVELOPED SOME THROVBOCYTOPEN A
DURI NG THI'S TI ME AND ELEVATI ON OF THE WHI TE
COUNT BUT THE CLI NI CAL COURSE WAS CONSI STENT
W TH SOVE SORT OF AN | NFECTI QUS PROCESS,
PERHAPS A VI RAL PNEUMONI TI' S, ALTHOUGH THERE
WAS NO CONFI RVATI ON OF THAT AT DI SCHARGE.

OVER THE NEXT SEVERAL DAYS, THE BABY

CONTI NUED ON H GH FREQUENCY VENTI LATION UP TO
100 PERCENT OXYGEN W TH PRESUMED PULMONARY
HYPERTENSI ON DURI NG THI S TI ME AS WELL. AIR
FLU D | NTAKE WAS SUGGESTED AS PGOSSI BLE TO

| MPROVE THE OUTPUT AND SHE REQUI RED SOVE
ONGO NG SEDATI ON AS VEELL.

THE EEG WAS DEFERRED | NI TI ALLY BECAUSE OF THE
H GH FREQUENCY VENTI LATCR.

THE BABY WAS TREATED PRESUMPTI VELY W TH
ACYCLOVI R COURSE AS VELL ALTHOUGH THERE WAS
NO GROWMH OF HFC ON THE CULTURES.

SHE GRADUALLY WEANED FROM FENTANYL DRI P.

| NI TI AL ORGANI C ACI D STUDI ES WERE ALL
ELEVATED, PRESUMABLY SECONDARY TO THE SEVERE
METABOLI C ACI DOSI S AND THERE WAS NO ONGO NG
METABOLI C ACI DOSI S AT THAT PO NT.

AROUND DAY 13, THE BABY WAS EXTUBATED AND

SUBSEQUENTLY STARTED ON FEEDI NGS. EEG AROUND
TH'S TI ME WAS ABNCRVAL W TH ATTENUATED

12



BACKGROUND RHYTHM AND EXCESSI VE

DI SCONTI NUI TY.  WAS THOUGHT TO BE CONSI STENT
W TH DI FFUSE CEREBRAL DYSFUNCTI ON W TH NO
SUBCLI NI CAL SEI ZURE ACTI VI TY NOTED ON I T.

THE BABY HAD SOVE DI FFI CULTY ADVANCI NG ON
FEEDI NGS, WAS JI TTERY AT TI MES W TH WEAK CRY
AND SUCK AND HAD MRl PERFORMED SUBSEQUENTLY
WH CH SHOWED SI GNS OF MULTI CYSTI C
ENCEPHALOVACI A.

THE BABY DEVELOPED SOVE COLD STASI S RELATED
TO THE PROLONGED HYPERALI MENTATI ON.

THE BABY WAS DI SCHARGED TO FOLLOW UP W TH
NEUROLOG ST AT ALL CH LDREN S AND ALSO DR.
PETRUSKY FOR THE FOLLOW NG WEEK.
ARRANGEMENTS WERE MADE W TH THE EI P PROGRAM
AS VELL.

DI SCHARGE MEDI CATI ONS:  PHENOBARBI TAL 6 MG
Q 12.

FI NAL DI AGNOSES:

1. TERM FEMALE.

2. STATUS POST PERI NATAL STRESS W TH
APPARENT HYPOXI C | SCHEM C ENCEPHALCOPATHY AND
EVI DENCE OF ENCEPHALOVACI A ON MRI. THERE WAS
ALSO I NI TI AL SEVERE METABQOLI C ACI DOSI S AND
CLI NI CAL SEI ZURES ASSCOCI ATED WTH THI S.

3.  APPARENT PNEUMONI Tl S, RESCLVED W TH
NEGATI VE CULTURES.

The tim ng of Sophia's neurologic injury

15. To address the issue of whether Sophia's brain injury
occurred "in the course of l|abor, delivery, or resuscitation in
the i medi ate post-delivery period," as required for coverage
under the Plan, Petitioners offered selected nedical records

relating to Ms. Balandra's antepartum course, as well as those

13



associ ated with Sophia's birth and subsequent devel oprment.
Additionally, Ms. Balandra testified on her own behal f, and
Respondent offered the testinony of Dr. Donald WIllis, a
physi ci an board-certified in obstetrics and gynecol ogy, as well
as maternal -fetal nedicine.

16. As for the timng of Sophia's injury, it was
Dr. WIIlis' opinion, based on his review of the nedical records,
that Sophia's brain injury, and her ensuing neurol ogi cal
i npai rment, occurred prior to delivery.® 1In so concluding,
Dr. WIlis noted that when Ms. Balandra presented to her doctor
on the day of delivery, she conpl ai ned of decreased feta
novenent, that during auscultation of the fetal heart rate in the
doctor's office the fetal heart rate was |low (into the 90-beat
per mnute range), and that when she presented at the hospital,
her bi ophysical profile was abnormal, with a score of four out of
eight. Dr. WIlis further observed, that foll ow ng adm ssion,
the fetal nonitor strip revealed mld fetal tachycardia, with
poor heart rate variability, and a spontaneous deceleration to 70
beats per mnute. Mreover, Dr. WIIlis noted that on delivery,
Sophi a's Apgar scores were depressed (at five, six, and eight, at
1, 5, and 10-m nutes respectively), and the unbilical cord artery
Ph was |low, at 6.97 (acidotic). Finally, Dr. WIlis noted "an

unbi lical artery Doppler [was done] which showed absent in -

14



diastolic flow. . . a sign of placental problens which .
[are] associated with fetal distress.”

17. In contrast to the proof offered by Respondent
regarding the timng of Sophia's injury, Petitioners offered no
medi cal testinony regarding the timng of Sophia's injury.
Consequently, given that Dr. WIIlis'" opinion is |ogical and
consistent with the other evidence, it nust be resolved that
Sophia's injury occurred prior to delivery and that, since
Ms. Balandra was not in |abor at the tine, Sophia s injury does

not qualify for coverage under the Plan. See, e.g., Vero Beach

Care Center v. Ricks, 476 So. 2d 262, 264 (Fla. 1st DCA

1985)("[L]ay testinony is legally insufficient to support a
finding of causation where the nedical condition involved is not

readily observable."), and Thonas v. Salvation Arny, 562 So. 2d

746, 749 (Fla. 1st DCA 1990)("In evaluating nedical evidence, a
j udge of conpensation clains may not reject uncontroverted
nmedi cal testinony wi thout a reasonabl e explanation.")

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. Section 766.301, et seq., Florida Statutes.
19. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Pl an was established by the Legislature "for the

pur pose of providi ng conpensation, irrespective of fault, for

15



birth-related neurological injury clains" relating to births
occurring on or after January 1, 1989. Section 766.303(1),
Fl ori da Stat utes.

20. The injured "infant, his personal representative,
parents, dependents, and next of kin," may seek conpensation
under the Plan by filing a claimfor conpensation with the
Division of Adm nistrative Hearings. Sections 766.302(3),

766. 303(2), 766.305(1), and 766.313, Florida Statutes. The
Florida Birth-Rel ated Neurol ogical Injury Conpensation

Associ ation, which adm nisters the Plan, has "45 days fromthe
date of service of a conplete claim. . . in whichto file a
response to the petition and to submt relevant witten
information relating to the issue of whether the injury is a
birth-rel ated neurological injury.” Section 766.305(3), Florida
St at ut es.

21. If NICA determines that the injury alleged in a claim
is a conpensable birth-related neurological injury, it my award
conpensation to the clainmant, provided that the award i s approved
by the admi nistrative |law judge to whomthe claimhas been
assigned. Section 766.305(6), Florida Statutes. |f, however,

NI CA di sputes the claim as it has in the instant case, the
di spute nust be resolved by the assigned adm nistrative |aw judge

in accordance with the provisions of Chapter 120, Florida
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Statutes. Sections 766.304, 766.307, 766.309, and 766. 31,
Fl orida Statutes.

22. In discharging this responsibility, the admnistrative
| aw j udge nmust nmeke the follow ng determ nati on based upon the
avai | abl e evi dence:

(a) Wiether the injury claimed is a birth-
rel ated neurological injury. |If the clainmant
has denonstrated, to the satisfaction of the
adm ni strative | aw judge, that the infant has
sustai ned a brain or spinal cord injury
caused by oxygen deprivation or mechani cal
injury and that the infant was thereby
rendered permanently and substantially
mentally and physically inpaired, a
rebuttabl e presunption shall arise that the
injury is a birth-rel ated neurol ogical injury
as defined in s. 766.303(2).

(b) \Whether obstetrical services were
delivered by a participating physician in the
course of |abor, delivery, or resuscitation
in the i medi ate post-delivery period in a
hospital; or by a certified nurse mdwife in
a teaching hospital supervised by a
participating physician in the course of
| abor, delivery, or resuscitation in the
i mredi ate post-delivery period in a hospital.

Section 766.309(1), Florida Statutes. An award may be sustai ned
only if the admnistrative |aw judge concludes that the "infant
has sustained a birth-related neurol ogical injury and that
obstetrical services were delivered by a participating physician

at birth." Section 766.31(1), Florida Statutes.
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23. Pertinent to this case, "birth-rel ated neurol ogi ca
injury" is defined by Section 766.302(2), Florida Statutes, to
mean:

injury to the brain or spinal cord of a
live infant weighing at |east 2,500 grans at
bi rth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the
i mredi ate post-delivery period in a hospital,
whi ch renders the infant permanently and
substantially nentally and physically
inmpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congeni tal abnormality.

24. As the claimants, the burden rested on Petitioners to
denonstrate entitlenment to conpensation. Section 766.309(1)(a),

Florida Statutes. See also Balino v. Departnment of Health and

Rehabi litative Services, 348 So. 2d 349, 350 (Fla. 1st DCA 1977),

("[T] he burden of proof, apart fromstatute, is on the party
asserting the affirmati ve i ssue before an admnistrative
tribunal").

25. Here, given that Ms. Bal andra was never in |abor, and
Sophia's brain injury occurred prior to delivery, the proof
failed to support the conclusion that, nore likely than not,
Sophi a suffered an injury to the brain caused by oxygen
deprivation or mechanical injury occurring in the course of
| abor, delivery, or resuscitation in the inmedi ate post-delivery

period in the hospital that rendered her pernmanently and
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substantially nmentally and physically inpaired. Consequently,
the record developed in this case failed to denonstrate that
Sophia suffered a "birth-related neurological injury,” within the
meani ng of Section 766.302(2), Florida Statutes, and the subject
claimis not conpensable under the Plan. Sections 766.302(2),

766.309(1), and 766.31(1), Florida Statutes. See also Florida

Bi rt h-Rel at ed Neurol ogical I njury Conpensati on Associ ation v.

Florida Division of Adm nistrative Hearings, 686 So. 2d 1349

(Fla. 1997), and Nagy v. Florida Birth-Rel ated Neurol ogi cal

| njury Conpensation Association, 813 So. 2d 155 (Fla. 4th DCA

2002) .

26. \Wiere, as here, the adm nistrative | aw judge determ nes
that ". . . the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent

imrediately to the parties by registered or certified mail."
Section 766.309(2), Florida Statutes. Such an order constitutes
final agency action subject to appellate court review. Section
766.311(1), Florida Statutes.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is
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ORDERED t hat the petition for conpensation filed by
Mari o Bal andra and Rosemary Bal andra, as parents and natural
guar di ans of Sophia Bal andra, a mnor, be and the sane is hereby
denied with prejudice.

DONE AND ORDERED this 3rd day of October, 2002, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Admnistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Admnistrative Hearings
this 3rd day of COctober, 2002.

ENDNCOTES

1/ Wiile Ms. Balandra's antepartum course was W t hout
significant conplication until January 2, 1997, she did present
with a nunber of risk factors, including advanced naternal age,
and a history of previous cesarean section and gestational

di abetes (wth the birth of her first child). Under such

ci rcunst ances, Ms. Bal andra underwent antepartumtesting
(nonstress test, with ammiotic fluid assessnent) tw ce weekly
from Decenber 17, 1996, through Decenber 31, 1996. All tests
were reassuring, with reactive nonstress test and normal ammiotic
fluid index. Additionally, on Decenber 18, 1996, follow ng an
aut onobi | e accident, Ms. Balandra had a bi ophysical profile done
at Sarasota Menorial Hospital, which was |ikew se reassuring with
a maxi mum score of 8 out of 8 ("8/8") for fetal tone (2 points),
fetal breathing (2 points), fetal nmovenent (2 points), and
amiotic fluid volume (2 points).
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2/ The Apgar scores assigned to Sophia are a numeric expression
of the condition of a newborn infant, and reflect the sum points
gai ned on assessnent of heart rate, respiratory effort, color,
muscl e tone, and reflex irritability, with each category being
assigned a score ranging fromthe | owest score of 0O through a
maxi mum score of 2. As noted, at one m nute, Sophia's Apgar
score totaled 5, with heart rate being graded at 2; respiratory
effort, nuscle tone, and reflex irritability being graded at 1
each; and color being graded at 0. At five mnutes, Sophia's
Apgar score totaled 6, with heart rate being graded at 2, and
respiratory effort, color, muscle tone, and reflex irritability
being graded at 1 each. At ten m nutes, Sophia's Apgar score
totaled 8, wth heart rate, respiratory effort, and reflex
irritability being graded at 2 each, and col or and nuscl e tone
bei ng graded at 1 each. Such scores are |ow, and evidence of
significant depression at birth.

3/ Here, since Sophia was delivered by cesarean section, it may
be stated that delivery began at 6:42 p.m, when the cesarean
section began and ended at 6:50 p. m, when Sophia was renoved
fromthe uterus. As for resuscitation in the i medi ate post -
delivery period, "The Delivery Resuscitation Sheet" reflects that
such period ran from Sophia's delivery at 6:50 p.m, until
approxi mately 7:05 p. m

COPI ES FURNI SHED:
(By certified mail)

Mari o Bal andra

Rosemary Bal andra

3929 Grovel and Avenue
Sarasota, Florida 34231

Lynn Wal ker Wight, Esquire
Wight, Railey & Harding, P.A
2716 Rew Circle, Suite 102
Ccoee, Florida 34761

Kenney Shi pl ey, Executive Director
Fl orida Birth-Rel at ed Neurol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 101
Post O fice Box 14567
Tal | ahassee, Florida 32312

21



M chael S. Finazzo, M D
1921 Wal denere Street, No. 307
Sarasota, Florida 34239

Sarasota Menorial Hospita
1700 South Tam am Tr ai
Sarasota, Florida 34239

Ms. Charl ene WI | oughby

Agency for Health Care Adm nistration
Consuner Services Unit

Post O fice Box 14000

Tal | ahassee, Florida 32308

Mar k Casteel, General Counsel
Departnment of | nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedings are commenced by
filing one copy of a Notice of Appeal with the Agency Cerk of the
Division of Adm nistrative Hearings and a second copy, acconpani ed
by filing fees prescribed by law, with the appropriate District
Court of Appeal. See Section 120.68(2), Florida Statutes, and
Florida Birth-Rel ated Neurol ogical |Injury Conpensati on Associ ati on
v. Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The Notice of
Appeal mnust be filed within 30 days of rendition of the order to
be revi ewed.
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